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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on Decenber 2, 2005, in Wnter Haven, Florida, before Carolyn S
Holifield, a duly-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Charlann Jackson Sanders, Esquire
Charl ann Jackson Sanders, P.A.
Post O fice Box 7203
Lakel and, Florida 33860

For Respondent: Any L. Christiansen, Esquire
Spect or, Gadon, and Rosen, LLP
360 Central Avenue, Suite 1550
St. Petersburg, Florida 33701

STATEMENT OF THE | SSUE

The issue is whether Respondent engaged in an unl awf ul

enpl oynment practice by termnating Petitioner due to her race.



PRELI M NARY STATEMENT

Petitioner filed an Amended Charge of Enpl oynent
Discrimnation with the Florida Conm ssion on Human Rel ati ons
(" Commi ssion") on March 31, 2003. The Comm ssion entered a
Notice of Determ nation: No Cause on or about February 17, 2005.
Petitioner then filed a Petition for Relief, which was forwarded
to the Division of Adm nistrative Hearings (D vision) on
March 25, 2005, for assignnment of an Admi nistrative Law Judge to
conduct a formal hearing.

The matter was initially set for hearing on May 6, 2005,
but was continued at the request of Petitioner, and was
reschedul ed for June 28, 2005. Thereafter, the parties
requested and were granted several continuances. The hearing
was subsequently reschedul ed and conducted on Decenber 2, 2005.

Prior to the evidentiary portion of the hearing, Petitioner
made an ore tenus notion for reconsideration of the
undersigned's Order, issued Novenber 29, 2005, which granted
Respondent's Motion in Limine.! The motion for reconsideration
was deni ed.

At the final hearing, Petitioner testified on her own
behal f and presented the testinony of Nora Vroonan.

Petitioner's Exhibits 1, 2, 3, 13, 14, 15, 17, 18, 46, and 47
were admtted into evidence. Petitioner also presented the

post - heari ng deposition testinony of Charles Bell, fornerly the



regional director of operations for Senior Health Managenent,
and Debra Harris, custodian of records for Respondent.? The
depositions of M. Bell and Ms. Harris, and the exhibits
attached thereto, are deened a part of the record in this
proceedi ng. On February 10, 2006, Petitioner filed a notion to
admt into evidence Petitioner's Exhibits 7, 20 through 29, 34,
36, 40, and 44, which were proffered at hearing. The notion was
granted, based on the docunents' being authenticated by
Respondent's custodi an of records at a post-hearing deposition.
At hearing, Respondent presented the testinony of Patricia
Andrews and the deposition testinony of Petitioner.
Respondent's Exhibits 1 through 4 were admtted into evidence.
The Transcript of the proceeding was filed with the
Di vision on January 6, 2006. The deposition transcripts of
M. Bell and Ms. Harris were filed wth the Division on
February 8, 2006.° Both parties filed Proposed Recomrmended
Orders, which have been considered in preparation of this
Recommended Order.

FI NDI NGS OF FACT

1. Petitioner, Jessica Janes ("Petitioner"), is a black
femal e who was hired by Respondent, Wnter Haven Heal th and
Rehabilitation Center ("Wnter Haven Center"” or "facility"), as

director of nursing on August 27, 2001.



2. Wnter Haven Center is a nursing home facility | ocated
in Wnter Haven, Florida. At all tinmes relevant to this
proceedi ng, Wnter Haven Center was owned and operated by Seni or
Health Wnter Haven, L.L.C., and managed by a regional entity
known as Seni or Heal th Managenent ("Senior Health").

3. Petitioner is a registered nurse and has a bachelor's
degree in nursing. She also has a nmaster's degree in health
care adm ni stration.

4. Prior to Petitioner's being enployed as director of
nursing in August 2001, she had been enployed as a unit manager
at the Wnter Haven Center in 1995. As a unit manager,
Petitioner supervised nurses in one unit of the facility. 1In
1996, Petitioner resigned fromher position as unit manager and
left the facility.

5. Petitioner's previous enploynent included working as
director of risk managenent, a staff devel opment nurse, a
private duty nurse, a visiting nurse, and a hospital nurse.

6. Prior to her enploynment as director of nursing in
August 2001, Petitioner had never worked in such capacity.

7. At all tinmes relevant to this proceeding, the director
of nursing at Wnter Haven Center was responsi ble for doing the
followi ng: overseeing the nursing departnent of the facility;
directing all of the clinical prograns at the facility, ensuring

conpliance wth state guidelines; managing the quality of



patient care at the facility; generating state nmandated reports;
and supervising clinical personnel.

8. Recently hired directors of nursing are given a
policies and procedures manual for the facility. The manual
contains information regarding how the facility is to be run.
Specifically, the manual describes all of the clinical prograns
of the facility and how to inplenent those prograns. It also
contains all of the fornms used to inplenent the prograns.

9. Regional nurse consultants are enpl oyed by Wnter Haven
Center's managenent entity, Senior Health. Persons working in
t hose positions visit the facilities managed by Seni or Heal th,
conduct audits of those facilities, and provide support to
directors of nursing in the various facilities. Such support
includes reviewing the facility's policies and procedures.

10. Directors of nursing have the opportunity to consult
with regional nurse consultants not only when they visit the
facilities, but also, on a regular basis, via tel ephone and
el ectronic nail

11. At all tinmes relevant to this proceeding, the
procedures and practices described in paragraphs 8 through 10
were applicable to the director of nursing at Wnter Haven
Center.

12. Nora Vrooman was a regional nurse consultant assigned

to Wnter Haven Center when Petitioner was first enployed as the



director of nursing at the facility. As part of her
responsibilities, on Septenber 11, 2002, M. Vroonman net with
Petitioner at the facility and reviewed the facility's policies
and procedures nanual .

13. A copy of the facility's policies and procedures
manual was avail able at Wnter Haven Center and accessible to
Petitioner any tinme she needed to consult or reviewit.

14. Ms. Vrooman was not aware of Petitioner's job
performance. The only thing that Ms. Vroonan recall ed was that
when she reviewed the policies and procedures manual wth
Petitioner on Septenmber 11, 2001, Petitioner was very pleasant
and ni ce.

15. At all tinmes relevant to this proceeding, Patricia
Andrews was a conpliance specialist enployed by Senior Health.
During the sanme tinme period, Ms. Andrews al so perforned the
duties of regional nurse consultant.

16. When Petitioner assuned her new position, Petitioner
believed that Ms. Andrews was responsible for providing her with
"job specific" orientation regarding her duties as director of
nursing. Specifically, Petitioner thought that the orientation
shoul d have included orientation of the specifics of the job
such as the day-to-day reports and clinical aspects of the job.
Apparently, no such "job specific" orientation was provided to

Petiti oner.



17. Al though Petitioner was never given a "job specific"
orientation, during Ms. Andrews' visits to the facility, she
talked to Petitioner about various issues related to her
responsibilities as director of nursing. Also, Petitioner
rai sed several job-related issues with Ms. Andrews. These
i ssues were discussed and Ms. Andrews offered advice,
suggestions, and reconmendations to Petitioner.

18. During her visits to the facility, M. Andrews
observed Petitioner having difficulty perform ng her job duties.
Petitioner was unable to performrequired tasks in a tinely
manner and to identify solution strategies to better run the
nursing department. Petitioner also had probl ens keepi ng and
transferring statistical data regarding the facility and its
residents/patients. Such statistical data-keeping has a direct
effect on the facility's ability to maintain its nursing
Iicense. |Inconplete data-keeping can al so subject a director of
nursing to disciplinary action.

19. G ven the nunber of tasks Petitioner was responsible
for acconplishing, it was inportant that she del egate sone
responsibilities to her staff. M. Andrews discussed the
necessity of Petitioner's assigning certain tasks to support
staff in order to ensure that all tasks were tinely conpl eted.

Despite this recommendation, Petitioner denonstrated difficulty



assigni ng tasks and devel oping clear roles for her support
staff.

20. Petitioner was unaware of the status of the units in
the facility. In M. Andrews' discussions with Petitioner, it
becane apparent that Petitioner was not always know edgeabl e as
to the facility's census (i.e., the nunber of residents/patients
in her facility, the care they required, and where they were
being placed in the facility). It was inportant that Petitioner
al ways know the facility's census in order to ensure that the
facility was properly staffed at all tinmes. Proper staffing is
necessarily and directly related to the quality of care received
by residents in the facility.

21. Petitioner also had trouble processing incident
reports in a tinmely fashion. These reports are required
whenever there is an adverse event involving a resident. As
director of nursing, Petitioner was responsible for review ng
the incident reports, discussing the incidents with staff, and
investigating the incidents. The investigation of such adverse
incidents is required by state guidelines.

22. Petitioner sonetines did not take appropriate
di sciplinary action against staff. For exanple, one evening or
in the early norning hours, when Petitioner returned to the
facility, she found two certified nursing assistants ("CNAs")

brai ding each other's hair while they were on duty. Petitioner



reported this incident to Ms. Andrews, but Petitioner indicated
that she had not disciplined the CNAs when she observed this
i nappropriate activity occurring during work hours.

23. On two occasions, Ms. Andrews becane aware of
Petitioner's conduct only because Petitioner reported the
conduct to her. During one of her visits to the facility,
Petitioner told Ms. Andrews that a nurse at the facility told
Petitioner that she had given a half dosage of a narcotic to a
resident, as had been prescribed, leaving the remaining half in
the vial. Petitioner also told Ms. Andrews that the nurse
involved in the foregoing incident reported the incident to
Petitioner and stated that she (the nurse) had destroyed the
remai ning narcotic. According to Petitioner, the nurse then
asked Petitioner to sign the narcotic destruction form
Petitioner told Ms. Andrews that she conplied with the nurse's
request and signed the narcotics destruction form Petitioner's
si gnature on the docunent indicated that she had w tnessed the
destruction of the narcotic even though she had not observed
such destructi on.

24. Wth regard to the destruction of narcotics, the
standard nurse practice is to have another person sign the
destruction formto verify that the remaining narcotic was, in

fact, destroyed. Petitioner's conduct, signing the destruction



form when she did not personally w tness the destruction of the
narcotic, violated the forgoing nurse standard.

25. After Petitioner told Ms. Andrews about the incident
descri bed i n paragraphs 23 and 24, and confirmed that she signed
the destruction formeven though she had not w tnessed the
destruction of the narcotic, M. Andrews counseled Petitioner.
Specifically, Ms. Andrews told Petitioner that because she had
not w tnessed the destruction, she should not have signed the
destruction form

26. Ms. Andrews nenorialized the narcotics destruction
formincident in a typed unsigned docunent, dated Cctober 2,
2001. This docunment was never placed in Petitioner's personnel
file or given to Petitioner.

27. Petitioner also told Ms. Andrews about anot her
i nci dent which involved information recorded on an incident
report. According to Petitioner, after a staff nmenber found a
resident on the floor, Petitioner and a |icensed practical nurse
("LPN') were called to the scene to determne if the resident
was injured. At the tine Petitioner and the LPN arrived at the
scene, no incident report had been conpleted so it was necessary
to conplete one. The incident report formincluded a space to
record the resident's vital signs at the time of the incident.
Because Petitioner was not at the scene when the incident

occurred, she was apparently unsure how to report the resident's
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vital signs. Petitioner contacted a regional nurse, Nora
Roberts, and asked what she should do. The regional nurse told
her that she should review the resident's nedical chart, average
the vital signs reported on the chart, and then record that
average on the incident report. Petitioner averaged the
resident's vital signs and recorded the average on the incident
report. This nethod did not accurately reflect the resident's
vital signs at the tinme of the fall.

28. Immedi ately upon being infornmed of the incident by
Petitioner, Ms. Andrews told Petitioner that the nethod that she
used in recording the resident's vital signs constituted
falsification of documentation, which is a violation of the
Nurse Practice Act. M. Andrews explained to Petitioner that
the informati on she recorded on the incident report was not
accurate in that it did not report the resident's vital signs at
the tine the resident fell

29. M. Andrews wote a nmeno regarding the incident report
descri bed in paragraph 27, and the nenpo was placed in
Petitioner's personnel file.

30. At hearing, Petitioner does not dispute that the
incidents involving the narcotics destruction formor the
reporting of vital signs on the incident report occurred.

Nei t her does Petitioner dispute the fact that there were nmany

11



facets of her job that she had difficulty perform ng and did not
adequat el y perform

31. Petitioner does not deny or dispute any of the
foregoing cited work-rel ated deficiencies. |Instead, she seeks
to explain the reasons for such deficiencies. According to
Petitioner, her failure to performher duties as director of
nursing was the result of Wnter Haven Center's or Senior
Health's failing to provide her with a "job specific
orientation," failing to evaluate her, and failing to give her
witten notice of her deficiencies.

32. Notw thstanding her assertions, Petitioner was advised
of her responsibilities as director of nursing during routine
visits of Ms. Andrews. Nonetheless, Petitioner failed to conply
with the reporting and scheduling requirenents of the job. Wth
regard to orientation, a regional nurse consultant reviewed the
facility's policy and procedures manual with Petitioner. That
manual was avail able for Petitioner to study and revi ew.

Finally, with regard to being eval uated, there was no

requirenment that Petitioner be evaluated during the eight nonths

she worked as director of nursing. The usual practice at Wnter

Haven Center was to eval uate an enpl oyee's performance annual ly.
33. Throughout her eight-nonth tenure as director of

nursing at Wnter Haven Center, Petitioner was approached by
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Ms. Andrews several tines about her (Petitioner's) perfornance.
Ms. Andrews al so discussed many of those issues with Larry
Potter, the facility adm nistrator and Petitioner's direct
supervi sor, during the tinme period when nost of Petitioner's
defici enci es occurred.

34. As Petitioner's direct supervisor, it was M. Potter's
responsibility to i npose any disciplinary neasures agai nst
Petitioner. However, even though Ms. Andrews tal ked to
M. Potter about her observations of Petitioner and the
incidents Petitioner discussed with her, there is no indication
that M. Potter ever discussed any of those issues with
Petitioner. Also, there is no evidence in the record that
M. Potter took any disciplinary action against Petitioner for
any of her perfornmance deficiencies.

35. M. Potter resigned fromthe facility at sonme point
during Petitioner's tenure as director of nursing at Wnter
Haven Center. In or about February or March 2002, Dal e Sanders
was enpl oyed as the administrator of the facility.

36. Soon after M. Sanders was enployed as the facility's
adm ni strator, Petitioner was given an opportunity to resign,
but she refused to do so.

37. After Petitioner refused to resign, on April 1, 2002,
M. Sanders, Ms. Andrews, and Petitioner met in M. Sanders

office. During the neeting, M. Sanders told Petitioner that

13



she was being |l et go because, "W've decided we want to go in a
different direction.”™ Notw thstanding the foregoing statenent
M. Sanders nmade to Petitioner, the reason Wnter Haven Center
term nated Petitioner as director of nursing was that she failed
to adequately performmany of the job duties for which she was
responsi bl e.

38. Although M. Sanders did not el aborate on what he
meant when he told Petitioner the conpany/facility was going in
a "different direction," Petitioner believed that M. Sanders
meant he was not confortable working with her. Petitioner made
this assunption based on her recollection and interpretation of
an incident which occurred shortly after M. Sanders becane
adm ni strator of the facility.

39. According to Petitioner, the incident that caused her
to question the reason for her term nation occurred in
M. Sanders' office a few weeks before April 1, 2001.

Petitioner recalled that she entered M. Sanders' office while
he and anot her enpl oyee were there. Petitioner testified that
as soon as she entered the office, she heard M. Sanders say
"sonething to the effect that, '"oh, it sure snells bad in
here.'" Since she was the | ast person to enter the office,
Petitioner thought that M. Sanders was tal king about her.

Petitioner responded by telling M. Sanders, "You couldn't be

14



tal ki ng about me because | bathe every norning before I conme to
wor k. "

40. Based on the incident described in paragraph 39, and
the fact that the incident occurred only about a nonth before
she was term nated, Petitioner believed that she was term nated
because M. Sanders did not want to work with her. Al though
M. Sanders never made any comrents regarding Petitioner's race,
Petitioner seened to inpute a racial connotation to M. Sanders'
comment s and unreasonably concl uded that she was term nated
because of her race.

41. Petitioner was ultimately term nated from her position
on April 1, 2002, by the adm nistrator of the facility for
failure to adequately performher job duties as director of
nur si ng.

42. \Wen Petitioner began her enpl oynent as director of
nursing, Wnter Haven Center issued to her an "Enpl oyee
Handbook, " which details the personnel policies/work rules of
the facility. The Enpl oyee Handbook provi des for progressive
discipline in instances in which an enpl oyee has viol ated work
rules, but also provides that for serious violations, an
enpl oyee can be di scharged without regard to the enpl oyee's
prior conduct.

43. Petitioner's job performance deficiencies were serious

in nature and coul d have had severe consequences for both the
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residents and the facility. In light of deficiencies, Wnter
Haven Center was justified in termnating Petitioner's
enpl oynent as director of nursing.

44, The person hired as director of nursing at Wnter
Haven Center after Petitioner was term nated was a white fenal e.
45. There are currently at |east three bl ack persons
wor king as directors of nursing at facilities managed by Seni or

Heal t h.

CONCLUSI ONS OF LAW

46. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat. (2005).

47. Subsection 760.10(1), Florida Statutes (2001),* states
that it is an unlawful enpl oynent practice for an enployer to
di scharge or otherw se discrimnate against an individual on the
basi s of race.

48. In discrimnation cases alleging disparate treatnent,
Petitioner generally bears the burden of proof established by

the United States Suprenme Court in MDonnell Douglass v. G een,

411 U. S. 792 (1973), and Texas Departnent of Community Affairs

v. Burdine, 450 U S. 248 (1981).° Under this burden of proof,

Petitioner has the initial burden of establishing a prim facie

case of discrinmnation. Wen Petitioner is able to establish a

prim facie case, the burden to go forward shifts to the

16



enployer to articulate a legitimte, non-discrimnatory

expl anation for the enpl oynent action. See Departnent of

Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991)

(court discussed shifting burdens of proof in discrimnation
cases). The enpl oyer has the burden of production, not
per suasi on and need only persuade the finder of fact that the

deci sion was non-discrimnatory. 1d. See also Al exander v.

Ful ton County, Georgia, 207 F.3d 1303 (11th G r. 2000). The

enpl oyee nust then cone forward with specific evidence
denonstrating that the reasons given by the enployer are a
pretext for discrimnation. "The enployee may satisfy this
burden by showing directly that a discrimnatory reason nore
likely than not notivated the decision, or indirectly by show ng
that the proffered reason for the enploynment decision is not

worthy of belief.” See Chandler, supra, at 1186.

49. To establish a prina facie case of discrimnation,

Petitioner nust prove that (1) she is a nenber of a protected

class (e.g., African-Anmerican or black); (2) she was subject to

an adverse enpl oynent action; (3) her enployer treated simlarly

situated enpl oyees, who are not nenbers of the protected cl ass,

nore favorably; and (4) she was qualified for the job at issue.
50. Petitioner has not proven all of the elenents to

establish a prima facie case of discrimnation.
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51. Petitioner proved that she is an African-American,
and, thus, a nenber of a protected class. Petitioner
established that she was subject to an adverse enpl oynent action
in that she was term nated fromher job as director of nursing.
Petitioner also proved that she was qualified for the position
of director of nursing.

52. Petitioner failed to establish that other simlarly
si tuat ed enpl oyees, who were not nenbers of the protected class,
were treated nore favorably. Wth regard to the latter el enent,
Petitioner presented no evidence that any other director of
nursing had the job-related deficiencies that she had and t hat
such individual was retained in his or her position.

53. Assum ng arguendo that Petitioner established a prim
facie case of discrimnation, Wnter Haven Center presented
per suasi ve evi dence that Petitioner was term nated because of
her failure to adequately performher job responsibilities.

54. Petitioner did not present any credible evidence that
W nter Haven Center's reasons for the adverse enpl oynent action
were a pretext for race discrimnation.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is
RECOMVENDED t hat the Fl orida Comm ssion on Human Rel ati ons

enter a final order dismssing the Petition for Relief.
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DONE AND ENTERED this 27th day of April, 2006, in

Tal | ahassee, Leon County, Flori da.

CAROLYN S. HOLI FI ELD

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 27th day of April, 2006.

ENDNOTES

1/ The Mdtion in Limne, filed on Novenber 7, 2005, and to

whi ch Petitioner did not respond, sought to limt the evidence
at hearing only to such evidence that related to the all egations
of discrimnation raised in the Anended Charge of Enpl oynment
Discrimnation filed with the Comm ssion. Based on this ruling,
the issue in this proceeding was limted to Petitioner's
original allegation of discrimnation based on race.

2/ At the hearing, the Admi nistrative Law Judge granted
Petitioner's request to allowthe record to remain open to allow
her to take the depositions of M. Bell and Ms. Harris.

M. Bell had been properly subpoenaed, but was unavail able to
appear at the final hearing. Petitioner indicated that

Ms. Harris' testinony was necessary after Respondent objected to
its various records being admtted into evidence because the
records were not properly authenticated. The depositions were

t aken on Decenber 15 and 21, 2005, and, pursuant to an order

i ssued Decenber 21, 2005, the record in the case renmai ned open
until the deposition transcripts were filed with the D vision.

3/ The record indicates that the court reporters conpleted the

deposition transcripts of M. Bell and Ms. Harris on
Decenber 20, 2005, and January 9, 2006, respectively.
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4/ This statutory provision is identical to the 2005 version.

5/ The Florida Conmm ssion on Hunan Rel ati ons and Fl orida courts
have determ ned that federal discrimnation |aw should be used
as gui dance when construi ng provisions of Section 760. 10,
Florida Statutes. See Brand v. Florida Power Corporation, 633
So. 2d 504 (Fla. 1st DCA 1994).
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Fl ori da Conm ssion on Hunan Rel ati ons
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Tal | ahassee, Florida 32301
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Charl ann Jackson Sanders, P.A.
Post O fice Box 7203
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Ceci | Howard, General Counsel
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2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Reconmended Order should be filed with the agency that
will issue the final order in this case.
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